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UNITTD STATTS DISTIIICT COURT 
SOUTIlEl^J DISTRICT OF HIM TfORX 

, .— -- 

1 RODl«nr R. HAYMES, ' 


Plaintiff, 


I ' -against- | 

PAUL J. RKGA?1, Comiesloner, New York 
State Parole Board, Parole Board of 
j 7/29/74,^ 

I Defendants. 


NOTICE OP APPF-M . 
74 Civ. 4150 


SIRS: 

NOTICE IS HEREBY GIVEN that Paul J. Regan and the 
Parole Board of 7/29/74, defendants above named, hereby appeal 
to the United States Court of Appeals for the Second Circuit 
from the order granting plaintiff's motion for a preliminary 
injunction and denying defendants' motion to dismiss entered 
in this action on tho 28th day of May, 1975. 


Dated: New York, New York 
Juno 25, 1975 


Yours, etc., 

LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendants 
By: 


faAViD L. BlRCH 

Deputy Assistant Attorney General 
Office and P.O. Address 
Two World Trade Center 
New York, How York 10047 
Tel. NO. (212) 488-3447 


TO: JANE DIjOOM, ESQ. 

Mld-lludEon Valley Legal Services Project 
50 Market Street 
Poughkeepsie, Now York 1 >01 


> » 
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UNITED) STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEI'I YORK 


RODNEY R. IIAYMES, 


Plaintiff. 


- against - 

PAUL J. REGAN, Commissioner, 
New York State Parole Board, 


/y fjueo 

r WM 28 1975 

ORDER 
74 Civ. 4150 


Defendant. 


This cause having come on for argument on April 11, 
1975 on plaintiffs motion for a preliminary injunction and 
defendants- motion to dismiss, and the court having issued a^ 
Memorandum and Order of May A, 1975. it is hereby 

ORDERED, that the plaintiff's motion for a pre¬ 
liminary injunction is granted and defendants' motion to 
dismiss is denied as follows: 

1. Defendants must furnish to plaintiff Haymes a 
'^atement of the ground of its decision of July 29. 1974. denying 
i’ plaintiff release from imprisonnent on parole and the essential 

i facts upon which the defeftdant:,' decision was based. 

2. Defendants must disclose in writing the release 
criteria observed by them on July 29. 1974. and the factors con¬ 
sidered by them in deter mining :ther these criteria were met 
v^ith respect to ^}.aintiff Haymes. 


Dated; New York, New York 
May 7 ^. 1975. 


WHITMAN KNAPr/u.'j.^^. 


lx 













CtJITtD ETATy.S DTCTHICT COUrT 
SOOTHEKl DISTRICT 07 HEVf YORK 


I 
I 
I 

p;'UI. J. Prcy.n, chalrrym of Kev YorV Stat«« 

Doard of Tarolai PAROLE BOARD PANEL OF 
7/29/74, * 

D* fondants. t 

miERCAS, by lleaaorandun opinion dated May 6# 1975, this 
Court has granted plainUff'a notion for a prellnlnary injunction 
with rsopect to his claio for a written statoment cf reasons for 
bis denial of parol*i 

MHEREAS, defendants* notion to disEdos is denied, it 1* 

hereby 

ORDERED, that the defendants furnish plaintiff with a 

atateocht of tho grounds for its decision of July 29, 1974, 

denying plaintiff release from imprleontsent cn parole and the 

•saential facts upon which the dofendents* inferences were baaed, 

, \ • 

DatedI New York, Now York 
May , 1975 

' 


COWTSR ORDE R 

74 Civ. 4150 

H.X. 


RODUET U. UAY«S, 


Plaintiff, 


-against-* 


fmYYMjjnfiTsrp— 

United States District Judge 













UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NL’IV YORK 

RODNEY R. IIAVMES, 

- Plaintiff, 
- against - 

PAUL J. REGAN, Commissioner, 

New York State Parole Board, 

Defendant. 


: MEMORANDUM Am ORDER 

: 74 Civ. 4150 

X 



APPEARANCES: 

MID-HUDSON VALLEY LEGAL SERVICES PROJECT 
(Monroe County Legal Assistance Corp.) 
Attorney for Plaintiff 
50 Market Street 
Poughkeepsie, New York 12601 
By: JANE E. BLOOM, 

Of Counsel • 


LOUIS J. LEFKOV7ITZ 

Attorney General of the State of New York 
Attorney for Defendant 
Office & P. O. Address 
T\\’o V?or]d Trade Center 
New York, New York 10047 
^ By: DAVID L. BIRCH 

Deputy Assistant Attorney General, 

Of Counsel 




















This case presents the very interesting-but troublesome 
question of the application of the Supreme Court's holding in Preise r 
V. Ho driquez (19735 411 U.S. 475. On defendants' motion to dismiss, 

^^?o must decide whether this state prisoner's civil rights complaint 
can be brought pursuant to 42 U.S.C. §1983 or whether plaintiff's 
exclusive remedy lies with federal habeas corpus relief (28 U.S.C. 
§2254). If we should decide that plaintiff is challenging "the very 
fact or duration of his physical imprisonment" ( Preiser , at 500) and 
is seeking a determination that he is entitled to immediate or speedier 
release from that imprisonment, his complaint lies at the "core" of 
habeas corpus and must be dismissed for failure to exhaust available 
state remedies. On the otlier hand, if he is merely attacking the 
"conditions" ’ of hrs confinement, or does n<^t seek an immediate or 
earlier release, he may maintain thir; action under the Civil Rights 
Act. • 

In order to resolve this question, an understanding of 
the chronology of this lawsuit is necessary. On September 3, 1974, 
plaintiff filed a pro sci civil rights complaint cliallenging on federal 
due process and state statutory grounds the adequacy .^f various parole 
boai'd procedures and seeking rele^ise from custody. Several months 
later, defendants moved to dismiss the complaint for failure to state 
a claim upon which relief can be granted, tlieir principal contention 













being that since plaintiff souglit release from custody, liis action 
was in the nature of a petition for a writ of habeas corpus and that 
as such, it ran afoul of the exhaustion of state remedies requirement. 
The defendants also moved to strike all class action allegations in 
the complaint. The return date of these motions v;as postponed several 
times so'as to afford plaintiff an opportunity to obtain the assistance 
of counsel. Having been successful in that endeavor, he filed an 
amended complaint on March 31, 1975 upon stipulation v;ith defendants' 
attorney. As set forth in the amended complaint it is plaintiff's 
contention that the parole board conducted his and other release 
hearings in violation of the Due Process Clause and the New York 
Correction Law §§212, 213 and 214, by (1) failing to consider inmates' 
institutional reports, (2) refusing to give inmates an opportunity to 
pi^isent evidence on their behalf, and (3) failing to give inmates 
adequate written notice of the reasons for denial of parole. Most 
-^importantly, in light of the issue now before us, plaintiff dropped 
his request for release from custody and seeks instead declaratory 
rad-injunctive relief only. Finally, he has moved for class action 
status and for a preliminary injunction. 



Argument on these veur ious motions was hoard on April 11, 

- ^ 

1975, at the conclusion of wliich the Court requested supplemental 
memoranda of law on the P reiser issvie. With respect to the substantive 
claim:' which are the subject of the motion for a preliminary injunction 
an evidentiary hearing was scheduled for throe weeks hence. 


g 


I 


4 


3 












In JLroi riiir, the Court hold that when a otatc prisojjor . 
challcncjcs the very fact or duration of his physical confinement, and 
the relief he seeks is a determination that he is entitled to immediate 
or more speedy release from that confinement, his‘sole federal remedy 
is a v;rit of habeas corpus. The plaintiffs in that case sought 
restoration of accrued good time credits, a statutory right of ^vhich 
they had been stripped in disciplinary proceedings v?hich they claimed 
were conducted in an unconstitutional manner. Since the restoration 
of such credits would have automatically shortened the duration of 
their incarceration by a pre-determined amount, the Court concluded 
that plaintiffs had stated a cause of action which lay at the "core" 
of habeas corpus. The Court observed, however, that if the prisoners 
had not sought immediate or earlier release ^ were attacking the 
••conditions"^^of prison life, a cause of action under the Civil High :3 
Act would have lain. Similarly, if damages instead of restoration of 
good time credits v-re sought, the action would have been properly 
maintained as a civil rights action. Id., at 494. See also Wolff v. 
Mcl^onnoll (1974) 413 U.S. 539. 

Mthoucjh tho oL-iginal complaint in this action did seek 
immediate releasa from custody, tho amended complaint dropped that 
demand, substituting for it a demand for a declaration that the parole 
board procedures wore in violation of the la« and an injunction 
directing that rohoarings bo scheduled. Defendants contend that 
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\despit= this an,cndm=nt, plaintiffs yoal still is a a,oro spaody . 
release, by virtue of the fact that a rehearing "might" so result. 

All of the cases cited^^ by defendants in support of this contention 
are. houever. distinguishable on their facts in that they involved 
allegations of procedural infirmities with the parole r_eyocation. 
process, coupled with a demand tor immediate release or a new revocation 
hearing. The instant case, on the other hand, involves the parole 
release process, which distinction is crucial in the context of the 
issue before us. Whereas a now revocation hearing - with all the 
attendant due process rights ^afforded by recent Supreme Court decisions 
might very well result in the r_etenlion, ot liberty, a new release 
hearing - at which only the rudiments of due process need be observed - 
provides no guarantee of release particularly in light of 

cretionary nature of parole, cf. Clutchette v. Prpcunler (9th cir. 1974) 
497 F.2d 809. 813. Eligibility for parole is not the same thing as the 
grant of parole itself. Winjj^d v. North. Carol.^ (W.D. N.C. 1973) 

366 F. Supp.- 982, 983. 

Our research has revealed that most post-Pi-p,is_er decisions 
have continued to interpret h.aboas corpus jurisdiction as encompassing 
only those complaints requesting, by reason of a state statute or 
regulation, immediate release or a pro-determined spoed-up of the date 


of release. Johnson v 


. Chai.rman of...N.Y. rdalc hoa.rd of Parol.; (.-d Cir. 


M / 1 ) M.l 1- . .-.i 


. 1 


4 
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0 cl. IJ ' H).’! (19 7 -1 ) 


, A3 U.S.L.Vl. 52 9-1 (Minimum duo 


process requirements when discretionary parole release is denied). 


Cl* tchotb^v. iLrocvinier, 5junj^n_(minimum duo process requirements for 


disciplinary proccedinejs in non-good time credit context) (dissent on 


basis of prolongation of prison term), ^.ildan. v. Kqye. (D. Dcla. 1974) 


387 F. Supp. 765 (due process challenge to initial prison classifica¬ 


tion decision), Wingard v. North Carolina , s^Pta (prison officials 


misconstruing the nature cf plaintiffs sentence resulted in denial 


or delay of participation in rehabilitation programs, parole, etc.)* 


In fact, the very case upon which plaintiff bases his substantive claim 


for a written statement of reasons for the denial of parole Jo Apso n v. 


Chairman of N.Y.S. Dd. of Pa role, s upra - v;as originally commenced as 


a petition for a writ of habeas corpus but construed by the Court as an ; 


application for injunctive relief und-r §1983, the civil rights stat-te. 


T 

The touchstone of habeas relief would, therefore, appear to be immediacy'. 


or certainty of release. Preiser v. Rodrigue z, at 482. Since 


the relief requested by plaintiff cannot result in die definite speed-up 


of his release and since parole procedures constitute a condition 


of prison life, tlie Court's jurisdiction properly arises under 28 U.S.C. 


§1343(4) as implemented by 42 U.S.C. §1983, rather than 28 U.S.C. §22 ^h 

(r . • , 

(hc-ibeas corpus). ' Jord on v. Kc\rp» sui^jra, at 768. Consequently, plaintil. , 


need not allege the exhaustion of state remedies required by the latter 


statute. 
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I 

Tn of the dcrir: in v. Jllliliil'—• 

of Pa rolr, suprn . plaintiff's motion for i» prcli.ninary 
injunction vith respect to his claim for a written statement of reasons 
tor the denial of parole is gran . • As observed by the Court (at 

930) duo process requires that the defendants ( 1 ) disclose in v;riting 
the release criteria'*observed by them' and the factors considered by 
them in determining whether these criteria are met, ana ( 2 ) state in 
writing the grounds for denial of parole in each case where it is deniec 
A similar conclusion was reached by the courts in v. United_ 

States Board of P arole (D.C. Cir . 1974)-.2d-(74 10 j2 

74-1152), aff'q , 371 F. Supp. 1246 (D.D.C. 1973), Xina v. Uni^Ata.!^^ 
(7th Cir. 1974) 492 F.2d 1337 (relying on the Administrative Proceauro 
Act, rather than on due process), r.a.ft v. Attorncy Gcn - e r 
^t_ajLes (M.D. Pa. 19M) 379 F. Supp- 536, CarMarini v. Attqrnei^r^nej^l 
of united Sta tes (E.D. N .Y. , lO'M) 369 F. Supp. 1132, ^ison v . 

Heqqie (D. Colo. 1973) 362'F. Supp. 851, 0 i_ted_St^s_e>L^^^^^^^^ 

V. Pace (E.D. Pa. 1973) 357 F. 354, Starks v. S.ig.1^ (S.D. 


_F. Supp 


* Tn rc Sturm (1974) (en banc) 11 


Mich. 1973) ; _ 

cal. 3d 258, 113 Cal. Rplr. 36l, 5.' 3.23 97, Oj.SEag^v. Rsa™ (S'^P- 
Ct. Eria Co. 1973) 350 N.Y.S.2cl 119, Monlcji v. 

i “ 

of Parole (197i) 58 N.J. 238, 2'7 t A 7d 193. 

j . 

Clearly the oral crpl.'.nntion given plaintiff for 

tl,o denial of parole - "Hold to Jr' • 1975 Board with improved record" - 
. - 7 

* 1 ^ 
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failr. to 


satisfy tl»o ‘ tr.nclorclr. sot forth in Jojimion. 


reserved 


our clcci 


Our decision on plaintiffs class action motion is 
pendirej the outcome of tlie evidentiary hearing, as is 
sion on the remaining substantive claims. 


SO OitDERKD. 


Dated; New York, New York 
May 6, 1975. 


VnilTMAN KNAPP, U. S .D . J. 
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Id. at 499. 


Gardner v. McCartbv (5th Cir. 1974) 503 F.2d 733,vn£at£a ^ 
remanded for roco_nsi.doraUon in Uoht of v. Sj:arjie_^ 

■(4rru.S. 778). 412 U.S. 916, Mason v. Askev^ (-.Lh Cir. IJ/J) 


4 84 F.2d *642. 1)ni tod Statcg._o>L_r£Ll_^ 

Ill. 1973) 368 F. Supp. 682, affd , __F*2d -(7th Cir.), 

United gi-ai-PS GX rol. McNeil v. ^ chub in (S.D.N.Y. 1973) 353 


F. Supp. 166. 


Prior %vritten notice of the charges, a reasonably prompt hearing 
before an impartial hearing officer, the opportunity to present 
evidence and cross-examine \vitnesses, a statement of reasons 
for revoking parole and of the evidence relief upon, and in 
some instances, the right to counsel. 


But sec Baskii-is V. Moore (D.S.C. 1973) 362 P. Supp. 187 (con¬ 
stitutionality of parole release procedure 

%vhoso parole had been denied; since earlier release might it,.ult 
fro^dL process procedures, complaint is really a habea= corpus 


pcftitiori) . 


5/ 


Although the Supreme Court vacated as moot the judgment in 
Johnson, the principles of law set forth in the Second Circuit 
S;;teion are still binding in this circuit. Moreover, other cou 
continue to rely on the reasoning in that decision. See, e-a-. 
Childs V. united Stat es Board_of_l;arole (D.C. Cil. 1_ ) 

_(74-1052-74-1152), aff'g^ 371 F. Supp. 1246 (197 ). 


But sec n... ex rel. Harrison v. Pace (E.D. Pa. 1974) 380 F. Supp 
107. 


6/ 










caKi^T as -aKB 


^.;Vv.ucr 

P- 5,1? 2"''^'' i 

D. Pl>^ 


PRO 


/!:?. 'SO 

_»•••••* r-»*^ L*«rf ^ ® •-*» 

lODNEY R. HAYMES, M I^.PCT !{W .'♦Op 

,-v- . _ . . ^. 


RODNEY R. HAYMES, 


Pl»<n*< €*■' 


PAUL J. REGAN. CommJ "lonp' 


BefpnHant^ 


Vpcn r.adlr.5 the annaaed affidavit of POI.KfY ». «AV«Ef 
raquaatlng that he bo textLltted to file hie . 

COKPLAINT without 

,„Pa>™t.t of fees ot ooete ot eeootlt. thetefot. sad It 
eppeatlod to the Court that this application should 
granted, it is _ . 

ORDERED, that he ba and hereby io 
■proceed in fcrna p.operis 

costs, or security therefor, in accordance u..we x- . 

united States Code, Section 1915Ca). 


Dated: New York, N. Y. \ ( i \ ^ / 

, 197;/. _ 

CWlEf"' 


l), S e D. J. 


O'.fAJIMINI Of 

CORJtCTIOMAL SfRV'.CtS 
RECEIVED 

COT* 31974 


DEPUTY CC^.'-MiSIONc* 
COUMSf. 


• ■ • 
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• c. r~- ••• ■•• '•■•’•• 


•UMHON^ IM * CIVIL ACTION 


....^.- -- 




lluUri^ Diiitrut Oluurt 

for the 

_jorr: 531 v:iiB!irLJ^ 


•:::: yQ!IK— ^ 1 '^ 


Civil Action File no 




RODNEY R. HAYMES, 


n 1 


.1 .r 

• -V 


*<• 

.£ r 


PUintiff 

T. 


PAUL J? REGAN, Conml «i«ionf r N*>w York 
STaTp DOARD OF PAROLE -- ^ 




Defendant 


JUDGE 1 vM!\P? 







SUMMONS 


To the aoove named Defendant 


You are hereby summoned and required to serve upon 
. -M l/ ^ ’ "• '*• 


RODNEY R HAYMES 


' L.r» 


PRO SE 

plaintifTs tA^VASy , whose address 


drawer B 

STORMVILLE ,NiY. ’’^8’ 


v:i,' •’ 


i:.: 1 .^ c:**' • 


%' ^** * J* 

within days after service of this 


to ,1,. wiot '■"K'' '• ^ ^ 


taVen a8.ninst you 


rou for the relief demanded in the complaint 

RAYMOND F. BURCHARDT 



'clerk of Court. 


Deiii'til Clerk. 


Date: SEP241974 
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Rodney R. Haymes.upon being di ly 3V/<a»n acsordingoto law, 

dopoaea: _ 

DThis l3 an action seeking declaratory Judgement,an(^ dEmgea ■ 
challanglng certain rules of procodure of the State Parole Board 
and its failure to fulfill its statutory duties. 

2) • "JURISDICTION" 

Jurisdiction is conferred on this court by Title 28,u.S.G 
section I 343 (3) and (4) providing for original Jurisdiction 
in this court in suits authorized by Title 42, u.S.C ..Section 
l983, ihis action arises under the ^ortoenth amendment to the 
United States Constitution. Plaintiffs action for declaratory 
relief is authorized by Title 28,U.S .C . .sections 2201 and ' 
2202. 

"PARTI23" 

3) Plaintlff Rodney R. Haynes is presently an in..-.ate at Green 
Haven Con’ectional Facility serving sentences of Inprlscmaent 
jlwposeU byjNov; -^ork State Court. 

4 )t^ofendant3 Paul J. Regan and the Parole Sonrd P^fnel Of 
i 7 / 29/74 are ir.i;Tdatod by law to enforce and fulfill the re- ’ 
jjqulroments of the New York Stato Correction Laws relation to 
^oceduros and duties of the Y>w York State L»ivl 3 lon Of Parole. 

"CLASS iiOiTIOU" 

5) Plaintiff brings this action both in his own bohalf and 
as a class action pursuant to "hilo 23 (a) and (b) (I) and (2) 
od the Federal “ules Of Civil Procod'^ro. 

This class cdnsicts of all prl-uers confined to any cor- 
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roctlonal facility,atato hospitHl,lialfi.;ny Uoii3e,oi* any otbor 
plaio of confln.'iaent undor tViO Jiu’ladicMon of the -'ow York 
State Dopartnent Of Correct Iona,and all those who will In the 
future be under the Juris diction of the How York ^tate Depart- 
nont Of Corrections. 

I i 

?he icembers of the class are so nyxerous that Joinder pf them 
all Is Impracticable. The relevant questions of law and fact are 
relevant to ell who share of them with their representatives. 

A conia<M\ relief Is soucht. The Interests of the class Is 
Is adequately represented by the nara?d plaintiffs and the 
representatives will fairly and adequatly protect the interest 
of the class. The claims of the representative parties are ty¬ 
pical of the claltus of the class. 

6 ) Separate actions by tht. individual members of the class 
would sroate a risk of Inconslstant adjudications with respect t 
to the Individual members of the class which v/ould establish 
Incompatible standards of conduct for the defendants. O.ues'lons 
of law and fact com.aon bo the members of the class predominate 
over any question affecting only Individual members,and a class 
action Is superior to other available methods of fair and 
official adjudications of the contrbvorsy. Defendants have 
acted on the grounds generally ap;^llcable to the class as a 
Whole thereby making appropriate final injunctive relief with 
the class as a whole. 


"facts" 

That your plaintiff herein appeared before the New York 
/State Board Of Parole,a three-member panel at the Groan davon 
Correctional F® llity on 29 July 1974. Thst folla.¥lnc is a 
summary recording of tlio exchanges between the members of the 
panel and your plaintiff as conducted on 29 July 1974 to the 
best recollection of the plaintiff heroin. ' 

That your plaintiff Is obviously unable to set forth all the 

exchanges that^occured in a verbatim manner,hwever,he does state 

• * 

under the penalty of perjury f.v.t the moaning and Context as 
sot forth by him heroin is the same as the minutes ta.:on dxrtAj 
this proceeding,and thltt a verbatim transcript of this pro¬ 
ceeding does exist and Is in the possession of the v/lthln 

defendants,or of-.a subordinate agent to them. 

(«) |g 










» - 


C.--:a33K"'i< '^3 I- •• J^odnoy Haynes? 

Yo3. 

SA::: c 5 ;::.I 33 Ic::Hd;I see hero that you ap.,eared before the parole 
Board in Juno 1972 for the settl^ig of a nlnlnun and that Is 
what brlnrs you here today. You ajso have a naxlimua of elchteen 

years. 

PLAl*:-!?:'’: los. 

SA-E C0.‘i..IS3ICHER:Did you ever think that youbv/aild be leaving 
on parole today? 

PIAI’.!?IPP:Ho,I never really entertained the thought. 

SA-’o CO;.!: ISSI01iER:Do you think that you v;ould like to bo paroled 
sonofcim? bofore your C.R. date? 

PLAi:m??: I ai re would. 

SA.3 C C£ii..ISSI01I3R:.Vell, .e*re not even going to be considering 
you for parole today,or until such time as you improve your 
record. (He then holds up my institutional record.) 

PLAIliTII?: So that means that you're tolling me that I am 
being denied parole,and that the basis for the denial is my 
disciplinary record? 

3A1'.E COA.ilSSIOHER: (I dcn't remeber what he actually responded 
to this.) 

PL/.IHTIFP: Any particulae report or just all of them in general? 
3Ai.IF. C0.-:i<333I0H3R;I realize that clot of them are «\ulte minor... 
(The above was stated but I don't rocAll if anything else was 
stated.) 

PLMH”IB:-':You roalii ^ •'f course that there was no Judlulal 
like burden of,proof involved in the determination of those 
reports and that in almost every case the report and the deter¬ 
mination v/as conducted in an arbitrary and capricious raarmer. 
3A13 C0M...I3SI0;iEit: (Don't recall.) 

PLAINTIPP: I don't see how you can deny me parole on the basis 
of theae i-spoits. The statutry or^orVaL-test in either granting 
or denying parole is whether ^ reasonable doubt!^xi3t3_ th at tho 
inmate will return to crime or^l^r^^i S 5 %;^ 5 ^^^ioty in deny¬ 
ing, or that a roasonable doubt exists that ho will not. 

J'ilDDI3 C0 i...'.I 33I0.:EH:I think that your violation of tho rules and 

of 

roqulntlon in hero would be a good indication'that. 

(q in 
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PU^IUTIr'?:! don> know hoow you can say that. Hono of those 
mat-.ors would bo - crime o ,tsldo,and they really could«nt oven 
have taken place.in a free society. This is an abnormal soci¬ 
ety. (TO this the first cocv.-,is 3 ionor agreed. 1 don't recall 
though if ho Sftnply nodcd his head or verbally egrood.) 

Thisis the conclusion of what your plaintiff recalls, 

" 3 '^atz:..t::t oi' ciAiia" 

That your plaintiff heroin subinits '^ho following as a personal 
cause of action as applies to his own particular case and ex¬ 
perience with the defendants herein. 

That your plaintiff heroin was actually denied by the parole 
board cohsfederation of his release on parole,meaning that the 
parole board actually refused to performj^statuUT^oqulro- 
ment in at least consideringjl^nt^ff/through a thoro’jgh.con¬ 
sideration of' airtiTe var7o u3~crite rial factors nandated,both 
by statuti and cage law when t he conL-.- is^ioner informed plain- 
1 tiff that7"Y.^'r7 rot evot ^eo ^ to bo_^ _^ 3 ijerinG_yo_u_f<y parole 
today,or until suc^ime as you^impr ove your record". See sec¬ 
tion 212, Correction Lnv'.subd. 3; 

"At least ono month prior to the expiration of the minlraum 
period or periods fixed by tho courts,or fixed as provided in 
subdivision two of this 300 tion,the board sliall dotormlno whe¬ 
ther the person serving an indotormlnate sentence of Inprlton- 

i 

mont should bo paroled at the expiration of the minimum period 
orraperlods. Such determination shall bo made in accordance with 

section 2 i 3 and 214 of this chapter Insofar as consistent 
with this section." * 

Th*t plaintiff wag denied consideration for parole release 
before being oven allowed an opportunity to present whatever 

I 

arguments he felt was beneficial to him In convincing the 

I board tliat ho v/ag ready and should bo granted parole. 

That in plaintiffs case it cannot bo argued that tho decision 

» 

presented to him InKiodlately upon appearing before tho panel 
by ono of tho commissioner's,l.o.,’.Veil,we're not even going to 
I be considering you for parole today,or until such time as you 
' improve your record,was determined before plaintiff actdally 
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apponrod before the panel,roc.aj’dloaa of whotiior It was :r.ado 
Individually or collectively by the ir.ei-ibere.and that this pro- 
dlapoaltion deprived your plaintiff of t he atatut cry rogdlremen t 
of appoarlnc first. That It fcs also tht^ /^^^rriala^ 
procedure to have the in^Jite appear first and be.ab.o to oTi-or 
whatever ho nay want to bo taken under consideration by the 
board before docldin;: to Grant or deny his request for release 
on parole. 

That the parole not only In your plaintiffs cwn particular 
case but,upon Infornation and belief,in all prisoners* cases 
throuGhout the history of the parole board,at least within the 
period that any one of the present members have been a member 
of the Hew York State Parole Board,have failed to require and 
Insure that the 'vrden's of all the facilities that an inmate 
hassboon incarcerated in,files the statutory re^ ured reports 
to the parole board as requred by and set forth In section 
”’4 of the Correction Law.; 

"m addition and with respect to all prisoners the board of 
p'- ^1 shall have before it a report Cron the warden of each 
f . in which such prisoner has been confined as to the pri¬ 
st s conduct In prison,with a detailed statemen t as to all 

Infractions of prison rules and®slclpilno,all punlsliment meted 

Out to such prisoner and the circumstances connected there-' 
with,as v/ell as a report from each such warden as to the extent 


to which each prisoner has responded to the efforts made in 
prison to improve his mental and moral condltion,wlth a state¬ 
ment to the prisoners then attitude towards soclety,towards the 
judge who sentenced him,towards the district attorney v/ho 
i prosecuted hitn,tovmrd3 the policeman who arrested him,and how 
' the Prisoner then regards the crime for which he is then in 
prison,and his previous criminal career." 

Plaintiff stat.es that no su ch repor ts or findings were pre¬ 
pared or submitted to.:itho parent board by any of the v/ardon's 
at any of the facilities that plaintiff was confined to fron 
the period of having his minlimm set by the parole board In 
Juno 1972 to his appearing before then on 29 July 1974. Thct 
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UviVai v;a/d 3 ii 3 Whoso custody ho has boon confined under dur- 
this poriod includos'.hoon Vincent.Groen ;iavon,"dwln J. LaValloo, 
cilnton;:iarold Snlth,Attica, ;r.rnest hotanyo,Attica. 

?hat plaintirr also submits that it is a routine practice 
for all the various warden's thro.^hout all the the Correctional 
facilities under the Jurisdiction of the Mow York State De¬ 
partment Of Correctlons.Jjo fail to file the reports .nandatod 
by Correc^tlon Law scetlon 2l4,durlnG at least the periods that 
any individual members of the parole board have been a member, 
and during the perldid that any present warden hasxbeen a warden 
at any facility under the dojartment of Corrections# 

Thst no warden has ever filed the require d repor t under 
214 of The Correction Law,and that no present comr.iissloner has 
“Tfor required fi llng^of such statutory roqi Irod reports and 
findings of the various prison warden's»both,in plaintiffs per¬ 
sonal case and all other prisoner's cases throughout the. tenure 
of all the present parole commissioner's and prison warden's. 

That the parole board has failed to comly with the follow¬ 
ing statutory mandates set forth in section ?i4 of the Cor¬ 
rection Law setting forth the required criterlal procedure's 
and functions of the parole board in their process of con¬ 
sidering and determining an inmates eligibility for parole 
release; 

"The board of parole before releasing any prisoner on parole 
shall hav e'the‘prisoner appear before such board and shall per¬ 
sonally examine and check up so far as possihlo the reports made 
by the prlson'wardens and others mentioned in this section#" 

' Thi obviously for tfto purposes of the above quoted section, 

' this Is^andated requirement in the parole consideration pro¬ 
cess,and a pro-roqui 3 i'to"tb''th^r final decision,as obviously 
that final decision to release or to deny release must bo pre¬ 
dicated upon the statutory criterlal process of ovaluationnnd 

con 3 ldoratlon.\vhloh the reports of the wardens are a part of the 

% 

mandates of thi Correction Law,1.e#,sections 2l2 2l3 and 2l4 
thereto# ^ 

That it is consistant and routine practice with the parole 
board for as lontf as anv present mombor of this board has been 








a :..oinbcr,Miai-, no,eb 301 u*-.oly no check upa arc i^ado Into t ;o reports 
uado by fno prison wardens or any other s oirces(ose of the 
wardens never belnG fHo-i to boeln with.)niontio;ied In those 
sections,lot alone the required check up so far a 3 _j ) 0 salble _, 
and rorsonal exarilnntion mandated In to Is section. Sea the 
majors!ty decision in J0H::sc; -v- Cl!AlI<MAi:,3"Ar^ BP. PAHOIj ^.doc- 
keb^V3-£35I» _,decidod on June 13.-1974; 

"The uembers of the panel probably do not consider all rele¬ 
vant factors and circumstances in each case before voting to 
grant or deny parole is suggestod by the official report of the 
Attica Com:alssion,v/hich observes that the average time taken 
by panels in reading the inmates file .interviewing 

him and then making a decision is 5.9 minutes. The report stages: 

The parole folder nay have as many as 150 pages of reports 
on the inmate wMch ho has never seen. Two of the comt.iisslonorls 
often read the files of the inmatesnnext in line ..hllo 

an inmate is questioned by a third comm isslonor.... The ques¬ 
tions are often superficial ;"Do you fool you have the capabll- 
lltlcs of functioning on the outside as a cook?" If tho ques¬ 
tions delve nore deeply,they often concentrate on an in-matos 
past crime,rather than on hlsmprosent condition and plana for 
tho future. Ko one v/ho v/orked with the inmate in the prison is 

hoard by bpard. , 

Tho panel reaches a decision immediately after tho conclu¬ 
sion of ttie heai-lng. The two commissioner (a who have boennread- 
ing the other linj.'.ates file's generally aquloso to tho recommen¬ 
dation of the commissioner who has read the file and questioned 
the iniiute under consideVatlon. The legal requirement that all 
Uho comv.isslonors participate in tho djclsion is satisfied 
only in the most perfunctory way." AT'"ICA Cat.assiCM .'iKPOdT,^ 
SWPKA at 96-97. 

PI'1 -t'ff also submits that the decision of the parole board 

03 rela to hlm at his appearanco.l .0 .,“oll,v;e're not even 

% 

going to b.’ considering you for parole tody,or until such time 
Os you improve your record,and later referred to in tho denial 
sllp,at*-ached heroin marked "attachment h" .certainly fell far 
land blatantly short of tho statutory and case law roqulroment 
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ii -h'aat Tnn board's cl clslon bg based upon all relevant factjrs. 

.S96 atain CO r.?S011 -v- C'I.UR Al? .SrPHA):’ .'1144$ 

I i ■ "jr ovidod the boards docld.on id based upon consideration of 

I 

[ „ 
all relevant factors. 

li That durinf; plaintiffs initial ap.-earanco before the ’'oard 

[I 

for f-js sottlnG of his r:;lnlcun period of ccnflnorr.ont in June, 

1 1972 he had previously asVced the panel at that tiiue as to why 
I he could'lit be allo-.ed to bo released on parole at that time, 

■ ! arxi just what it was that he was expected to G^ln or aquuire 
.1 throuGh his continued conflnenant. Tho boards response at that 
' 1 tine was that they had to balance the scales of j stlce in 

relation to the .crime and the victim. Plaintiff inquired to this 
as to whether that meant balanclnc an equal decree of punishrsentj 
a’ some similar test.anh was informed that that was tho basis. 

That the recorded minutes of the above proceeding ia in 
the possession of tho within defendants or their subordinate 

agents/ . ' 

I That the staten«nt given to your plaintiff at tho time that . 
ho appeared before the parole board on 29 July 1974,and as 
' briefly and vaguely noted in the denial slip that ho received 
• I la ter, 1 .e., "held to 7/75 board v.lth Improved record",does not 
fall within tho statutory required critoi'ial test govor g 
the'basis for the granting cr denying of parole. See section 
2I3,Corrcctlon Law,and again Jg^KSOn -v- CHAIRruM? ,(SUPRA):- 
"For exaiaplo,tho board can be conceivably following such 
questionable ybllcles as .. ..(sklplng here )(3)DGnylng parole 
where release viould be frowned upon by prison ruthorltles 
because of the prisoners poor disciplinary record,see RSPOIT ON 
YORK PAROLE by Cltixon InqulrybOn Parole And Criminal Jus¬ 
tice,Inc. 97-119. i:a 3 ton.-nolr and 2ngllt,PAR0LrA-K!2L'%AS3 lECISION 
:.-AKIl-:G?SUPrA.at 517-10jS)r033lor,P;-ACTIC3 AND TRECSfif ON PRAC3A- 

I ® 

HiON A::D P.iR0ia,III-Il2(I959). 

That tho reasons set forth b'y tho parole board in denying 
as 

to so much'oven consider plaintiff for i)arole,and tills was the 
only reason given,is •holly Insuf iclent by botli statutory and 
case law roqulromonts. See section 2l3,Corroctlon :aw,nnd 
Lr,aln jar.lSOll-v-CIIAIU-Ai:,(SUP>1A) P. 4144: 

II-H 








•and It j,, ,io„ the prl 30 !iap .;ouia.lt raleta »d, 

,,at3ion,0.C..- ^ f— 

probr.bly enEaCO v 

upon «-.iich r.bo boards Inferences nr 

PLlPtltt cl-.,3 .«« 5 C»t3ln«d 
cond ParaGraph up on paRO 8: 

"The pre.-l 30 t'mt priaons can serve ns rcnabllltatlvo in¬ 
stitutions has boon seriously n't-nckod and evidence to the 
contrary indicates a lack of correlation between the In^oatos 
institutional behavior and his fitness for reioaso,soe Kas- 
ter.iheler and Snclit* PAH0I3 R3ISAS3 IILCISIOlI-.iAiv.ri4G, SUPRA at 
496 - 501 ,with the result that the concept of institutional 
rehabilitation has been labeled one of tiie Great "n^ptns" 
of twentieth-century penoloGy;I-aufraan.P.^S0WS:T.-I3 JUDGii'3 
D 3 U;.i..A,Pordiiani Univ. School Of Lav/.v'I973). 168 ll.Y.L.J. 4. 

Plaintiff also at'achos herein mark 0 d"^ttachnont B" a 
copy of a letter that he wrote to tl omnilssl oner of the 
Board Of Parole,Thomas J. RoGan,on 2 Llay.I974,concerninG the 
disciplinary report's that ho had received,his peaceful and 


local efforts to effect chance,and his dally dehumanizing and 
abnorrml conditions of confinement,and his present G0<^l3 3nd 
objective's in life upon his ultlrato reloasocfrom prison. 

The above letter was written over tv/o month's before plain¬ 
tiff appeai’ed before the board and was informed that ha would 
not even bo considered for parole at that time or until he 
improved his record,and to which ho rspllod at that time and 
again submits hero,has no bearing whatsoever on his desire to 
live a nor; 2 il and productive life outside of his present ab¬ 
normal and dohu.canlaing onviron;r,ent,in a normal and freer one 
from the oppressive end insensible restrlotionsiftft mot only 
actions,freedom of movement,freedom of speech,froeaom. and oven 
choice of ass^latlon,and ovnn freedom of thought,and all other 
I forms of oxpres'sion. Pros fro;.» an onvlron-.riont vh ere you must 
present a subservient de..ieanor to a keeper in all forced and 
un..antod relations with him loss you rls’ij stlmulatiiig his 
insecurities and ho then passes around to his follov/ and class 
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brot-iier's that you ai-e a mllltantjV/iao ^.uy,tou!jh juy,and 
mhea it a point to write ’.»ep-loclc reports on you to break 
your manlfoatatlons cf Individuality and to Justify his wn 
insecurities• 

Plain'-iff further sdbiilts that th above lef^er v;as never 
pr'scnted to the three-menbor panel that he appeared before 
on 29 July 1974 and that tills then deprived hln of havlnc 
those matters presented therein taken under consideration by 
the board in their decision. That ho felt,and 111 does fool, 

that the cBtters pr sen tod therein are very iJiportarit "for the 
board to understand,to at least ie api^raised of his individual 
me-n 3 of thinking concerning parole,institutional conditions 
of confinement,and his outlook tov/ards his future release on 
par ol 0 • 

That certainly this latter would be considered relevant 
to this proceeding. 

That plaintiff also poiilits out that during his entire period 
of imprlsonnent ho has never been involved in any form of vio¬ 
lence,no fights,no possesselonnof ..eaponSjOr any other of the 
conion occurancos of violence that are rfcptlne in this ab- 
normaly tense,hostile and violent environment. 

That all of his report'slnvolve minor violations of un¬ 
necessary rules and restrictions that do not-even exist or 
have any basis for existence in a normal and free society,or 
conflict's of a verbal nature with guards tliat would also have 
no basis for existence outside of this abnonal prison en¬ 
vironment, most importantly because plaintiff would at least 
have the choice of association Ina normal society and could 
disassociate from those ivho would fall into tills hostile cata- 
gory. 

That tills environment that your plaintiff is forced to live 
within is socially conditioned on tiie hostile relationship 

I * 

of two opposing and Incompatible class positions,and is totally 
incompatible v/lth the developoment of normal h-ar.-nn relations 
and norml human qualities in general. 7ha the hostilities that 
exist between the kept and the keeper's iins been nutirod and 


( 10 ) 












• V • r ' 

* V 1' . 

• ^ : • 


v'‘^, Y 




‘"‘■' '• “ ‘’'■='“-““'’ 

4w' .ti>-i=<=«'P> f“ «"> ■i«hur.«>Ulnc <=nd ietlXltstln.- <>»vl- 
ro„ t«-<.aS. . total .utjottl.o «lthdr~al Into cloval- 

o;,ltc t:.r..<J. Ut...o.«o.,tat,..tlti™; t„d of,-.or r»-n, of „If- 
exin-osslon and devolopepent. 

seo «l30,rt» 4I3I,i022S£l-’'-Saii'i;i-<®™’‘ 

board my bov, .d tdontltyjotoroot «lth tb. temm.at 

' least m the otteat of craatlae r.ltae, »nor. It »U1 Id In 
1 'th, prisoners r'oMbllltatlon and adjustment to society without 
1 :pr;sentln£ a^. undue risk of furthc- antl-sml.l octl.lt,.' 

1 ' See' also pace 4156: 

‘ , .The broad' po.;.rs .estcd by statute In the board do not 
relieve It frou the duty of observing .seanlncful criteria f<r | 
deternlnlnd In each case -dien a prlsoner'erelease ”ls not In- 

ctonpatlble «ith the welfare of society." 

Plaintiff states as a matter of fact that tho ability for 
the rehabilitation of a prisoner diminishes with the lencth 
of time that he is forced to live in such an abnoru-.al and 

debilitating environi.ient. 

s. rsr ThiAintlffs claims heroin,see P. 4132 
Also in support of plaintliis co. 

• • jgillSOn -v- CHAIHVAII } 

"In our view l.'BISS3, not only'cast crave doubt on Uwse 
doilslons,but,more luportant for present purposes .rejected th, 
V.ucopt that due'prooess .Icht be denied In th, parol, pro- 
ceodlncs on f .round that parole uas a "prlvllcce" rather. 

I than a "rl6ht".; 'soe GIlA:!al>v-RIC;M3S0;l ,'.03 O.S. 365,o74 
lI97I)parole v,iV thoneefprfn to be treated In like rnshlen. 

„ hold othev-'lsc .ould be to create a distinction too cos-. 
...er-thln to stand close analysis, whether tho Inmdlat, Issue 
be release or rcvocatlon.the stakes are the sa-.e..co»dltlon.l 

freedom versus Incarceration." 

-This seems to establish tho same procecdural duo process 

richts established by tho S--.pre>b Court in revocation pro- 
coedincs in parole consideration procecdlncs as well. 

V.h-:.iII 1 ^ 5 :Ci,your plalntlf: respectfully submits that the fal- 
lure of the parole board to properly follow tiie statuto«y and 
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caso law :.t^nda^e 3 f.ovornln- Violr fui’.sMona In do^,cr;.;inlnc 
pavolo,not only In tho individual caao of ycur plaintiff,but 
his entire class as a Whole,is in violation of these sa.ie 
statutor;- and case law requireoiehts and r.andatos as well as 
olaintiff's and his class' constitutional ricsts to due process 
and o<lual protection under the fourteenth aisends^nt to the 


Constitution Cf The United States Of America. 

'’3’'-X0'.:D GAUSS 0? AC?10H" 

The second cause of action is on behalf od all those 
similarly situated to your na:ned plaintiff on those claliis 
set forth herein ^.heroin it is the general practice of tho 
defendants to deprive all prisoner's of any statutory or case 
laa requirements. 

"HSLI/T" 

I) That in tlie personal cause of action liith your named 
plaintiff herein it is respectfu lly submitted that he is 
entitled to bjr'rel^sod from cudTody midev^the provisions 


givorninc parole supervision as established by the state ^e- 
paortment 0 f parole,in that,the only basis used for denying 
him release on parole a t'^nis July 29th ap. oar one o,l .o'.,had 
tjo improve his institutional record,does not fulfill tl\o’ sta- 
/tutory requirement for denying parole,non have the defen- 
iants submitted it as such. __ 




I )Thst therefore,tho reason relied upon by the defendants here 
in In denyii^ttr^oiu^lnln tlff^oleaso from custody on parole^'x^ 
results Inun abuse of tho parolo boards discretionary powers 
and an ursurptrtdon-nsf'ThcTliTatutoryana'c'abe^-law- i..andntoa^ 
governing this procedure,and that such i*eason is both arbi¬ 
trary end capi’icious. Indeed,tho only roas ai noted in th3~'''^v. 

.•isen.," 


denial slip and at tho interview ricrove record in pr 





That It is submitted is far short of tho statutory rcq'ulrei 

• * 

basis for such decision to deny 

2)Th£t all monbors of plaintiffs class who havo provlously 

api^arod beforo the II.Y.S. Parole 2oard for oithar tlio purpose 

of sotting a minimum period of imprlson-neiit or for tno pux'p i o 

( 12 ) 










of narolo ccnaidcrfi"! 0 , 1 '- r-calicd toforo ".:u baaru G3 30c« 
th-.roaftor es cn ordn- is issued fron Miis court,for a recon¬ 
sideration of oil provioiis proceodlncs pursuojit to a strict 
con^’llancc with ell the statutory and case lao p.r.ndeto3 c4>v- 
vorninc the proper procuduros and deta .-01 nation by the parole 
board in Qi’ donyinr aprolo and in sottin: mlninu;.’. 

periods of inprison-iont that the parolo board has to date 
no;:iecta to consider and follow in the course of thoir 
officiil dune - Olid functions in connection v.i*ii the above 

IIV 2 itionod pci'foraioncos . ■ 

3) That thecdofendant parole board be instructed by the court 
to subi.iit for approval,rules and I’oqulations in confcrnanco 
with present statutory and case law nandates settinc forth the 
procedures to be followed in carryinc O'ut its duties,as has 
already been mandated by section 2l2,Corrootion Law.subd. lO/ 

4) And for such other and further relief as this court dooms 
juat,proper end equitable. 


. J 

sv.-oHH TO tk:? ^ 

D/uf CF s:’.pTi:;..ir:d,i97^-. 


Respectfully Submitted, 












S^A"V’3 CCUA"? 

sov'T'-vc: ;:i3riic- or’ tckk 


vU- V •« '• ■• > 


H. '!AY..”^,rialntifr-potitloner, 

(XI bohnlf of hiriaolf and all o-y'jars siallerly situated, 


PAUL ■. :-i:CAi;,Co;.:.;l3oion(3r,::o-..‘ York State 
Division Of Farolo;*arolo doard Panel Of 
7/^/7</ 

^ef 0 ndan t -ro s p ondon t 

* t s c *«*<;• w •» c- c- ■>*»«* *«««•»** <^- »*<’** * 

AF'rll A VI'" 0? IC J’ IO!! IK POPO'A FAU-TI^IS 

Rodney R. Yayines.upon belrn: duly sworn according to law, 
deposes: 

That ho Is a pauper or poor person within the noanlng of 
Title 23,U.S.C. 1915 (a) and as prescribed by ADI'CIYS -v- a?PO!IT C O 
335 U.S. 331. That becaaso of his povcrtj he Is unablo to 
pay the costs or give security for the prosecution of this com¬ 
plaint. 

V.rCRE^O-vr;,plaintiff respectfully prays that this court 
grant your plaintiff pci-tnisslon to proceed with tlio instant 
I action as a poorp person and ..IKiout the prepayment of foe's.- 


SV.ORII TO THS 

DAY OP S:’.IT3:«3!iRyI974. 

fe 

r w c.FOvy, s*. 

; HOIVif .I;-'.- ■'"* * 

C .n *.% • •- 

I CofiMMtitn .4^, If7$ 


Respectfully Submitted.' 


plaintiff-petitioner Pro ; 
Brawor B ^ , 
Stormvlllo.N.Y. ! 


' »j. ♦ 
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UHITED STATES DISTRICT COORT 
SOUTHERN DISTRICT O? NEW YORK 




___X 


RODNEY R. HAYME8, 


Plaintiff, 


-against- 


I NOTICE OP MOTION 


PAUL J. REG/^» Commiaaloner, New York • Pro Sa 74 Civ. 4150 
State Parole Board, ^ 

I Defendant. 


IS X R • 


' vf* • r 


PLEASE TAKE NOTICE that upon the complaint and sumtnona | 

herein, dated September 3, 1974 and October 3, 1974, respectively, 

Lnd the annexe: affidavit of DAVID L. BIRCH, Deputy Assistant 

Lttorney General of the State of New York, sworn to the 20th day 

Lf December, 1974, the undersigned will move this Court before 

Ludge Knapp at Room 318, United States Coui.H, ase, Foley Square, 

tity of New York, on the 18th day of January, 1975, at 2.00 in ^ 

I the afternoon or as soon thereafter as counsel can be heard ti ^ 

an order purauan^to Rule 12(b)(C of the Federal Rules of Civil 

Procedure dismissing the complaint for failure to state a claim 

Upon which relief can be granted, and for such other and further 

Irelief ns the Court may deem just and proper. 

fDated. New York, New York 
I December 20, 1974 

I Yours, etc., 

I . . r/)UlS J. LEFKOWITZ 

D , . * Attorney General of the 

I . ■ ^ State of New York 

1 A ttorney for Defendant 

\ - ■ Sy 


jTOi HR. R0D:JEY R'.' jiaymes 

I No. 20443 

I Drawer B 

I Stormvllle, New York 


BavId l. bir^ 

Deputy Aflaistant Attorney 
General 

Office 6 P.O. Address 
' Two World Trade Center 
Now York, Now York 10047 
Tel. NO. (212)488-3447 


. --— 


n / 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 




RODNEY R. HAYMES, 


Plaintiff* • 


-againat- 


I AFFIDAVIT 


I PAUL J. RECAN, Cornmiaaioner, New York i Pro Se 74 Civ. 4150 
I State Parole Board, 


Defendant. 


STATE OP NEW YORK ) ' • • ' 

t SS.i 

COUNTY OP NE;< YORK ) 

DAVID L. BIRCH, being duly awom, deposes and saysi 

1. I ait a Deputy Assistant Attorney General in the 
office of LOUIS J. LEPKOWITZ, Attorney General of the State of 
New York, attorney for defendant herein. I submit this affidavit 
in aupport of defendant's motion to dismiss the complaint for 
failure to state a claim upon which relief can be granted. 

1 2. Plaintiff is presently incarcerated in the Green 
Haven Correctional Facility, Stormville, New York, pursuant 
to a judgment of conviction rendered by the Erie County Court 
pursuant to indictment no. 34876. Plaintiff was convicted after 
a trial by Jury cf the crime of manslaughter in tlie first degree, 
and he was sentenced on August 10, 1971 to an Indetenainato term 
to bo of eighteen years' maximum duration /Heffr on, J.). 

3. Plaintiff appealed his conviction and it was 
by th. »pp.iut. DlvLlon, Fourth Dop.tthonl on Jun. 29, 
1972. Tho court ot Appeal, llkoulaa afflnMU plalntltJ'. 
victlon on March 28^ 1974# 


A c 

















i 4. Plaintiff coniaancad this action in a tunnons datad 

i Oetobsr 3, 1974 and a coini>laint datad Saptambar 3, 1974. Tha 
! 9 ravei.:en of tha complaint is that plaintiff has baan denied dua 
process of law under the Fourteenth Amendment by the manner in 
i which ha was refused parole, 

j 5 , Xt is tha defendant’s position that plaintiff was 

I not denied parole in a manner unacceptable ander the dua process 
clause of ths faderal Constitution, and that, thorefora, plain¬ 
tiff's complaint should be dismissed for failure to state a claii 
upon which relief can be granted. This argument is more fully 
developed in tha accompanying memc-andun of law. 

WHEREFORE, defendant respectively requests that his 
motion to dismiss the complaint for failure to states claim be 

e 

granted. 


DAVID L. BIRCH” 


Sworn to before me this 
20th day of December, 1974 


l^sistant Attorn'-iy General 
of the State of Now York 


»—Thlo 'affiil'avrt and the accompanying memorandum of law were 
prepared with the aaolstanca of Sylvia L. Bockey, member of 
the District of Columbia Bar. 
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situated, 


Plaintiff, 


-against- 


PAUL J. REGAN, Chairman of New York 
State Board of Paro.a, raroie 
Panel of 7/29/74, 

Defendants. 


AMENDED COMPLAINT 
CLASS ACTION 
74 CIV 4150 WR 


Plaintiff RODNEY HAYlES complaining dE the defendants 
on behalf of himself and all other inmates similarly situated 

alleges: 

I. 

«• * 

prelimi n ary stat mnt 

1. Plaintiff individually and on behalf of all other 

persons similarly situated seeks to have this Court declare 
valid and enjoin the utilisation of ptocedures by the New YorR 
parole Board that violate the New YorR State Correction taw 1 

sections 212.213. 214 and the Due Process Clause of the Fourteenth 
Amendment to the United States Constitution. 


3 ^ 
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■llfRTSDlCTION 

2. Jurisdiction Is conferred on this Court by 28 U.S. 
C section 1343 (3). (4) «hich provides for original jurrsdrctlo 
of this court in all suits authorised by 42 U.S.C. Section 1983 


to redress the deprivation under color of state law of any rrght. 
privilege, or i»™nity secured by the Constitution of the United 
States or by an Act of Congress providing for e,ual rights or 
civil rights of all persons within the Jurisdiction of the Untted 


States. 

3. Plaintiffs action for declaratory and injunctive 

U • hv 28 U S C. Section 2201, 2202, and Rule 
relief is authorized by zo u.u.u. 


57 of the Federal Rules of Civil Piocedure. 


III. 


P2\RTIES 


4. Plaintiff Rodney R. Haymes was an inmate at Green-j 

Mnnal Facility in Storravllle, New York from April 
haven Correctional Facility 

1 ft iq75 serving sentences of imprisonment 
26, 1974 to January 10, 1975, serviuB 

vfo At the time of filiog the 
imposed bj? New York State courts. At the 

, • r he was onfinod at Greenhaven Correctional 

original complaint, he was .onii . 

Facility in Stor^vilie. New York. Plaintiff Haynes is currently 
confined in the Attica Correctional Facility in Attica. New York. 


i' \ 
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nil Reean is Chairman of New York 
5. Defendant Paul J. Regan 

^ f parole As Chairman, he has general supervision. 

state Board of ParoLc. nb ^ 

. <T.rludinK Greenhaven Correctional 

parole in New York prisons ineludrng 

nnr to New York Correction law, Sections 5, 5-a, 
Facility pursujint to ^ew 


)-b, and 6-c. 


s’, .ecenaants Parole Board Panel of 7/29/7. are mem- 


„ a „f parole. As members of the State Board 

,ers of the State Board of Parole. 

^ -. 1 . t* ^ nns 


,ers or tne sudu.- - 

ro New York Corrections I 

,£ parole, they have the power pursuant 

. 66a 6-c '210, 211, 212, 212-a, 213, 21., and 

Law Sections 6„ 6-a, o c, . 

K ir^mates nay be conditionally released, 
to determine when inmates nay ^ 


riAQC action ALLBG^M^ 

, ^etion oL his own 

..alf and pursuant to Kule 23(a>, (h) (2) of the PederaX ^les 

,£ Civil Procedure, on behalf of all oth P ^ 

J u. «iAintiff Haymes consists ol 

situated. The class represented by Plarntrff 

fned to correctional facilities under Che super- 
all inmates confined to correc 


rision of Che State Board of Parole. 


ision or enu ocdwv- . 

1 -s'r-l^-I ff <5 set forth in paragrt \ 

8. The class of plaintiff 

lA that joinder of all the members is impractical. 

S so numero class, namely, 

r To.t Ar>rl fact common to tne cits » 
there are questions of law and 

■ , - utilized by the defendants in considerrng inmates 

the procedureJ utili y 

,e The claims of the representative parties are yP 

The MlD-.«mS0N VAhLEY LEGAL SERVICE 
of the claims of the class. Ihe Hiu 













project. (Monroe County Legal Assistance Corporation) attorneys 
for the plaintiffs vlll fairly and adequately protect the Inter¬ 
ests of the class. In falling to consider lns«.tes In Nev York 
State for p.arole In compliance with New York Correction Law. 
sections 212 .2l3.'214. and the Due Process Clause of the Fourteent, 
Amendment to the United States Constitution, the defendants have 
acted on grounds generally applicable to the class, the^by | 

making appropriate final Iniunctlve and declaratory relief with 

respect to the class as a whole. 


FACTS 

9. In June. 1972. plaintiff appeared before the State 
Board of parole at Attica Correctional Facility for the setting 
of the minimum period of Imprisonment pursuant to New York Cor- 

rcctlon Law Section 2l2(2-a). 

10. on July 29. 1974. plaintiff appeared before a thre^ 

member panel of the defendant State Board of Parole at Gr 
correctional Facility at the expiration of the minimum period 

pursuant to New York Correc’t lon Law 'section 212(3). 

I • u. on July 29. 1974. the following exchange occurred 

' between plaintiff Uaymes and the_members of the defendant Parole 

I' * . . * ' * 

j Board Panel: ■' 













A 




^O^T^^TSSTONER TO IMMEDIATE LEFT ; Rodney Haymes? 

PIATIOTIFF; Yes. uni 

SAME C.O>!MTSS TONER ; I see here that you appeared before the Parolt 
^a^d'in June, 1972, for the setting of a niLuimum and that rs 
what brings you here today. You also have a maximum of eighteen 

years. 

PTAIMTTFF: Yes. . . u i 

SAlffi COMMISSION^: Did you ever think that you would be leaving 

on parole today? . , *.u ..i 

Plj\INTIFF; No, I never really entertained the thought. 

SAmTc^IMIS^IOI^R: Do you think that you would like to be parolee 

sometime before your C.R. date? 

PIAINTIFF; I sure would. . ^ 

SAMl=: CO MMISSIONER ; Well, we're not even going to be considering 

you for parole today, or until such time as you improve your re¬ 
cord. (He then holds up plaintiff s institutional record). 
P/.AINTIFF; So that means that you're telling me that I am being 
denTed pvirole, and that the basis for the denial is my disciplinai 

record? 

SAI'E COMMISSIONER (Plaintiff doesn't recall the actual response 

PlAINTIFF: Any particular report or just all of them in general? 
s7rMiT~c6^ISSIONER: I realize that a lot of them are quite minor.. 

CfheTb'tve was stated but plaintiff doesn't recall if anything 

else was stated.) . • i n m ^ 

PLAIMflFF: You realize of course that there was no judicial-lik 

Wden of proof involved in the determination of these reports an. 
that in almost every case the report and the determination was cox 
ducted in an arbitrary and capricious manner. 

SAME CO MMISS I ONER ; (plaintiff doesn't recall). ^ 

PIjMNTIFF; I don't see how you can deny me parole on the basis o. 
rii^e reports. The statutory criteria test in either granting 
or denying parole is whether a reasonable doubt ®^'^sts that the 
inmate will return to crime or be a danger to society in denyi g, 
or that a reasonable doubt exists that he xvill not. | 

MIDDLE COMMI SSIONER ; I think that your violation of the rules an. 
regulations in here would be a good indication of that. 

PlAINTIFF: I don't know how you can say that. None of these 

be a crime outside, and they really couldn't even 
have taken place in a free society. This is an abnormal^society. 
(To this the first commissioner agreed. Plaintiff doesn t recall 
though if he simply noded his head or.verbally agreed.) 

* - 4 * ^ J ' . • ■ 4 






















12. At the July 29, 1974 «eting of the defendant StatJ 
Board of Parole, the defendant State Board of Parole failed to 
deterniine whether plaintiff Haya.es would be paroled at the explraJ 
tlon of the minimum period in accordance with New York Correction 

Law Sections 212C3) which provides: 

"At least one month prior to the expira¬ 
tion of the minimum period or ^ 

imprisonment fixed by the courts, or 
as provided in subdivision two of sec 

tion the board shall determine whether a 
person serving an indeterminate sentence 
. of imprisonment should be paroled at the 
expiration of the minimum 
iods. Such determination shall be m 

in accordance with section two hundred 

thirteen and two hundred ^onrteen of t 
chapter insofar as consistent- with this 

section." 1 

13. At the July 29, 1974 meeting of the defendant StatJ 

Board of Parole, the defendant State Board of '.role did not de¬ 
termine whether plaintiff Haymes should, be paroled in accordance 

N* • I 

4 I 

with Section 214. 

14'. Upon information and belief, at the July 29, 1974 
meeting of the defendant State Board of Parole, the defendant 
State Board of Parole did not have before it a report from the 
Warden of each prison in which the plaintiff was confined, namely 
Leon Vincent, Warden of Greenhaven Correctional Facility. Edwin 
j. Lavallee. Warden of Clinton Correctional Facility. Harold Smitll 
warden of Attica Correctional Facility, and Ernest Motonye. Warded 
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o£ Attica Correctional Facility, containing the following infor¬ 
mation required pursuant to New York Correction Law Section 214(4 

pjLoncrs!°?hfboaJd''orpa?ole''shtil 
have before it a report from the 
of each prison in which such prisoner 
been confined as to the prisoner s con- 
duct in prison, witn a oetdij. 
as to all infractions of prison rules 
and discipline, all punishments meted 
out to such prisoner and the ci^^cum- 
stances connected therewith, as well 
as a report from each such warden as 
to the extent to which such prisoner - 
has responded to the efforts made in 
"p^isor^ri^provc his cental and .oral 
LndlCion, with a statement as to the 
prisoner's then attitude cowards society, 
towards Che judge who sentenced him, to 
wards the district attorney who P^^e 

cuted him, towards Che 
reseed him, and how the piisonei then 
regards Che crime for which ho rs in __ 
prison and his previous criminal career. 

15. upon information and belief, at the July 29, 1974 
meeting of the defendant State Board of Parole, the defendant Stai 
Board of parole did not have before it a report from the superin¬ 
tendent of prison industries regarding plaintiff Hayme's industri. 
lecord while in prison in violation of New York Correction Law 

Section 214(4) which states: „ 

"In addition, the board shall have 
■before it a report from the superin- 
4 .tendent of prison industries giv ng^^^ 

the prisoner's industrial r c i 

in prison, the average number of hours 
per dav that he has been employed in 
industry, the nature of his 

* while in prison and to 

to the kind of work ha is 
perform and at which he is most UUdy 
- succeed wh- ’;e leaves prison. 


to 













. 16. At the July 29. 1974 meeting of the defendant State 

r j c^y^t■e Board of Parole 
3oard of Parole, one member of the de en a . 

ey U "We're not even going to be 

stated at the beginning of the meeting. 

, nr until such time as you xmpro - 
considering you f.r parole today, or 

- . Havmes' disciplinary caro. in 

„our record" and held up Plarntrff Haymes 

„ a nf Parole did not personally examrne plain- 
defendant State Board of Parole 

and "check up so far as possible Che reports In 
tiff Haymes and checK up 01 a/an 

1 

17 At the July 29. 1974 meeting of the 
a d of parole the defendant State Board of Parole did not ask 

plaintiff Haymes to offer any 

„ a Clause of the Fourteenth Amendment to ch 

1 cion of the Due Process Clause or . , 

I United States Constitution. letter 

18. on Hay 2. 1974. Plalutl^ Haymes sent a let 

I (Exhibit #1) t^ .-sfendant Regan concerning his prison discip 

n. ,u,.......... 

19 Upon information and beliet o 

......—“ *■—“" “ ‘t:: 

u i. autdence on his own behalt m \- 
porcunlty to submit evident 

•1 • rlause of the Fiurteench Amendment to ch 

I ufle'Due Process Clause 

States Constitution. 












20. It is the defendant's policy to conduct parole 
hearings in the manner outlined in paragraphs 9 to 19 for all 
inmates in New York State prisons in violation of New York Cor¬ 
rection Law Sections 212, 213, 214, and the Due Process Clause of 
the Fourteenth Amendment to the United States Constitution. 

21. On or about July 30, 1974, plaintiff Haymes was 
sent a written parole denial slip stating "Held to 7/75 board wit 
improved record". (Exhibit #2). This notice failed to adequately 
inform plaintiff Haymes of the reasons for' denial of his parole 
in violation of the Due Process Clause of the Fourteenth Amendmenij 

22. The defendant State Board, of Parole's reasons for 
plaintiff Haymes' denial of parole ("Held to 7/75 board with im¬ 
proved record) constitutes inadequate reasons for a denial of 
parole in violation of the Due Process'Clause of the Fourteenth 
Amendment of the United States Constitution and New York Correcti(Jn 
Law Section 213 which provides: 


"Discretionary release on parole 
shall not be granted merely a re¬ 
ward for good conduct or efficient 
performance of duties assigned in 
prison, but only if the board of 
parole is of opinion that there is 
reasonable probability that, if such 
prisoner is released, he will live 
and remain at liberty without violat¬ 
ing the law, and that his release is 
not incompatible with the welfare of 
society. . 
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FIRST CAUSE OF ACTION 




23. Plaintiff rei;cates, realleges, and incorporates 1 

i y v) I I 

^ each and every allegation in paragraphs 1-22. 

24. Kew York Correction Law Section 214 provides. I 

"In addition ax^d with respect to all ^ 

board of parole shall have before it a report from 
the warden of each prison in which such 

thLcwith. as well as a report from each such warden 
as W the extent to which such prisoner has responded 
■ to the efforts made in prison to improve ^n^al 

and moral condition, with a statement as to the prrs 
' thcn attitudc towards society, towards the | 

I judge who prosLuted him. towards the policeman who 
arrested him, and how the prisoner then regards the 

• « fn-r which he is in prison and his previous cri 1 

inal carLr ln addition! the board shall have before 
it a report from the superintendent of prisoix indus¬ 
tries giving the Pi-isoner's industrial ^^^^day that 
in prison, the average number of hours pet u y 
he has been employed in industry, the 

occupations while f ^f;j/^"%tttrd°rperform ‘and 

rjit “if To" 'Uhe1y^:rs c«ed whei; he leaves 

?fpo??- of^sSch"°ph;f ifal^menlal 'a^d 

ra“:rprL^ir:hir:h:u h-e^hcen^Iade Within two 
monthf ff the time of his eligibility for ' 

The board of parole, before releasing 

roa?d*'4nfstall'’’perfonaUrc5aLnc‘’him ‘■'P^ 

re?cLS rch-prifonironlafolf; NpAsone/shall 

tharf"“wrirbe"su“uabi;'emplf;ed?n%elf-sustainins 

, employment if.so released. 


t 
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25. Defendants- policy of meeting with inmates without 
having or considering reports of wardens, superintendents of 
prison industries pursuant to New York Correction Law Section 214 
denies plaintiff and all others similarly situated their due 
process rights under New York Correction Law Section 214 and the 
Due process Clause of the Fourteenth Amendment to the United States 

Constitution. | 

26. Defendants- policy of meeting with‘inmates pursuant 

to New York Correction Law Section 214 without personally examin¬ 
ing them and checking the reports enumerated in paragraph. 

25 denies plaintiff and all others similarly situated their due 
process rights under New York Correction Law Section 214 and the 
Due Process Clause of the Fourteenth Amendment to the'United 

States Constitution. 

I SE COND CAUSE OF ACTION , 

27 _ Plaintiff restates, realleges and incorporates each 

‘w I 

and every allegation in paragraphs 1.-26. 

28. The Fourteenth Amendment to the United States Con- 1 

chat no state shall "deprive any person of lif^ 
stitution provides that no suctu 

liberty, or property without due process of law". | 

29. Defendants- policy of meeting with inmates at parole 

hearings without giving inmates an opportunity to present evidenc 
denies plaintiff and all others similarly situated their due 
^ process rights under the Due Process Clause of the Fourteenth 
Amendment of the United States Constitution. . 
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, r, f. 


B 


THIRD CAUSE OF ACTION 

30. Plaintiff restates, realleges, and incorporates 
each and every allegation in paragraphs 1-29. 

31. The Fourteenth Amendment to the United States Con¬ 
stitution provides that no state shall "deprive any person of lift 
liberty, or property without due process of law." 

32. Defendants' policy of failing to give inmates 
adequate written notice of the reasons for the denial of parole 
denies plaintiff and all others similarly situated their due pro¬ 
cess rights under New York Correction Law Section 213 and the Due 
Process Clause of the Fourteenth Amendment of the United States 


Constitution. 


PRAYER FOR RELIEF 


WHEREFORE, plaintiff respectfully prays, on behalf of 
himself and all others similarly situated that this Honorable 


Court: 


33. Determine by order, pursuant to Rule 23 (c) (1) 


of the Federal Rules of Civil Procedure, that this action be main¬ 
tained as a class action. 

34. Enter a final judgment pursuant to 28 U.S.C. 2201 
and 2202 and Rules 54, 57 and 58 of the Federal Rules of Civil 

Procedure declaring that: ’ 

(a) defendants' failure at parole hearings 
, ' to have before it and consider reports 


exS' 
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from wardens and superintendent 
of prison industries violates 
plaintiff's rights and the rights of the 
plaintiff class under the New York Cor¬ 
rection Law Section 214 and Due Process 
Clause of the Fourteenth Amendment of 

the United States Constitution. 

(b) defendants' failure at parole hearings to 
personally examine inmates and review in¬ 
mates reports made by prison wardens and 
others enumerated in New York Correction 
Law Section 214 violates plaintiff's right 
and the rights of the plaintiff class under 
the New York Correction-Law Section 214 and 
the Due Process Clause of the Fourteenth 
Amendment to the United States Constitution, 
(c) defendants' failure to give inmates an op¬ 
portunity to present evidence at parole 
hearings violates plaintiff's rights and the 
rights of the plaintiff class under the Due 
Process Caluse of the Fourteenth Amendment 
of the United States';Constitution. 

% 


4 
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(d) defendants' failure to give inmates•adequate 
vjritten notice of the reasons for their 
denial of parole violates plaintiff's rights 
and the rights of the plaintiff class under 
, the Due Process Clause of the Fourteenth 

Amendment of the United States Constitution 
and the New York Correction Law Section 213. 

35. Enter preliminary and permanent injunctions pur¬ 
suant to Rule 65 of the Federal Rules of Civil Procedure. 

(1) Ordering that the defendants recall the 
plaintiff and all those similarly situated before the New York 
Parole Board for reconsideration of parole in compliance with 
New York Correction Law Section 212, 213, 214, and the Due Proces| 
Clause of the Fourteenth Amendment to the United States Constltut .on| 

(2) Ordering that the defendants,- their successor 

in office', agents and employees, and all other persons acting in 
concert and participation with them, comply with New York Corroctj.on| 

Law 212, and 214 by ■ 

(a) considering reports from wardens and 

superintendents of prison industries, 

(b) personally examining inmates and revrew- 

ing with inmates reports others enumer 

ated in New York Correction Law Section 214. 


41 
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(3) Ordering that the defendants comply with the 
Due Process Clause of the Fourteenth Amendment to the United 
States Constitution by giving inmates an opportunity to present 

evidence at parole hearings , 

(4) Ordering that the defendants give inmates 

adequate written notice of the reasons for their denial of parole 
in compliance with the Due Process Clause of. the Fourteenth 
Amendment of the United States Consti tilt ion, and New York Cor¬ 


rection Law Section 213. 

36. Pursuant to Rule 54(d) of the Federal Rules of Civi 
Procedure, allow plaintiff his costs herein,'and also grant him 
and all persons similarly situated such additional or alternative 


1 


relief, as may seem to this court be just, proper and equitable. 


Respectfully submitted, 

MID-HUDSON VALLEY LEGAL SERVICES PROJECT 
(Monroe County Legal Assistance Corp.) 
Attorneys for Plaintiffs 
50 Market Street 
Poughkeepsie, New York 

(914) 452-7911 

Jane E. Bloom, of counsel 
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PAUL J. lOTAU 

SrilVICE3 OFFICE 

ALivarf,n.Y. 
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, pmCni^ vJ. 


2 llay l074 

^oar ^oin;al3clonoi' Ragaft* 

X am ^Tltlng thla lot^.or at thla tlmo in oonnoctlon ny com 

ine appoaranoo boforo you thla July for parole considorotlon and fir 
the purpose of prosontlnc a llttlo of myself to you. I really dontt 

fool,that my rocord»o will present the real no. 

I tovo >.. 01 . In oo.Cllct .Uh th. l.h.tUutlon.1. rule. 

...a rcalotlono. Aot«.lli I “»»»>' '■<>»>' 1““ “ 

of th... r.p«-t. ...■. f«trl..t.h «na ov„r-.x.ec.r.t.h- thSt ».r. 

t„. I .dhlttod to. 1 thl. t. Jh.t thl.-h<». of th... 

report.. .«ouht to .nythlho .nd ..uld not ...n h.v. on .xl.tu... In 
. nor».l ..rid .nd If .nythlns further .ho. th. rldl.nlou.n... of 

evory day life in prison. 

I ... .1.0 recently tr.n.f.rr,d fron Mtle. t. Clinton to Or.on 
H...n .11 in th. cure, of olCht d.y.,.11 noont for pnnl.h,.,nt .c.m.t 
™ for tovlne helped f«.. . ehopter of th. Prleoner.. Ihbor Union .t 
Attic. .1th th, E0.1 of trylnd to peneofuUy b.f.r ourl.d.lly dehunen- 

ising conditions. 

Althouch I h.v. a.ey. need pencful .nd 1..M1 ...n. to off.ct 
.hens, in our condition. h.re.I .« .till r.pe.t.dly punl.h.d end In-. 

pereecntod for U.... .ctlonc D.U.v. «>.» 1. -.h h.nior to pu.u, 
l„e.l men. then It 1. to Incite unlMful one-.. There .r. .to.y. 
gome to he the. «h. lend dle.ent end .ck ch.nc.,p.rtl.ul.41y ononnS 
,h, oppreecd end .ublu8.t.d.™d th.r. .r. »l».y. C.1"0 be tho.e 
«,» ... .u...ptlbl. to th. effort', of thoc. .mo do ...k oMna. fm-ouEh 
poocful end l.«ful «..n. of dloect ,» Iona .= tb.r. 1. . belief 
th.t th... no... cn poclblj ..hl.v. th. gd.. If. In ..... though 
«h.r. penc.rul ..m l.“Cul h.v. boon ropeotodly tried hid f.llod 

tl», .ft» tlrn Collo-'.d by ..t. of roprc.lon end roprl..!'. th.t 
.or. .Atr,n, t.etl.'. begin. V.lth «>1. In hind you ..uld think th.t th, 
.t.to «ould b. ..or. recptlv. t. th. effort', of tho, . vd.. do cook 
.h.ng. through pccJful end In.ful ncn. of dl.e.nt. 

I kno. thot 1 cn ..y tOdey th..t I .111 never ..cpt tM. .bner,:«.l 
end dohucnltlnc ».y of Ufo “"d taw., thot 'hi. »111 hold t.-ue ony- 
tl.» in 0.. future. I »lll n.v.r ecept birntnllty end l,d.u„»nlt, ...d thl. 
hw..u.r.tlc unco.A..rn for h.vnnn foollnECPrlnclpl.'. end «.r.l ebn'-".- 
ter.nor cn 1 ever ...opt .pethy to th... condition.. 

s..n thCklh 1 kno. th.t th. lf.^ltc evnllnbl. ..cn, thot I do H,v. to 
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— ■'“' Tn .... -■> 

at all,my provonto no from aoxng 

tlnulna on whatever lovol I can. line’s mentioned 

If my ootione alone the line s mei. 

I oay the above to say that if my ao 

* __ «i"t even thlo oaniot 

hero form the bnoia for abnon«vl and dohuimnizinc on- 

.top me fro. continuinc to res . ^ 

vlroa-nont and life If however anythinc 

..uu..or...»-e.» ...u., 

.v.r .U pm-p... .■>» "»a- 

thin eyntom ie beyond ropa oocoptanoe 

vation in purauinr. a normal prineipleta 

or apathy is to Ice forcefully inpesod abnormal existance 

-1UC.3 and to^uo-^^ 

inhere* That is h „v,<rtativo nature and 

.p CPOP.......»^ —- - 

that of this aubjectivo hell-holo that am cau ^ ^ 

u «<fHnr falae or incorrect* 
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- - ” rr:::::: 

„o.n. 

♦■T.V to brine about the true praotlco or t 

, Tiut i» «.. ““ 

Ciplo's aet out m tne « . . ^ 

oomtry* * . .-hta country acaln^l 

r:::.:::;:::::::;:..... - 


.,^1 h'/ n-o and to wlvloU in tU<'f 
not eovernod b/ n.o uuu « ^ 


.4 .ii> ^'npmlvnin 1 dlu not ’•'^O 









or orOUror, on. oprnlon. 0 .. p.0.0.. InvoUo. In th. 
„„.„r in .Hioh ». roportS wriP-.n on ». oro pro^nooi «"» 

„ fllo to bo uood .GOlnot »o m pf-m* conoldorotlon.oo »o 
otbor poxpooo, or ototo ov.iontion.I roU tnot tnon. .« • n«od or 
00 pPooon. tn, iitti, obont 0.00- tUot i bnvo dono >-o.> - 
OPiod to bo b»..ot ond indood X hnvo boon. Tb.-o i. .r oonro, no G»o 
Pontoo that »ln>t X bov, .aid niXX ovon b, ad.antOGOOUo to no .hon 
GO .P...P bofopo you-top parolo oonaldopatlon. Thoro 1. aX.o « Po»=^ 
Uy that >d>at X bay. ..id b.PO .iXX bo iuot abat .iXX CoPn tbo booi, 
fop youp donyinc no poPOlo.roG.PdX..-. or abotUOP yon .mXd .«p 
atipnlato to thl. t.ot op not. Ho.ovop,rop ..hatorop it «ay^ 0 
,on-oa. i. no. X do.porotoXy «.nt to bo abl. to.p^ano . nOP. 
f<P 0 obonGO. Tbobraot tba. X bavo alr.ady «..r. - ».a, yob-o 
. abnoP^X poPXd .itb»t yot bavind .ncon=.b.d to ^ 

„G tbo rant tbatbX otiXX bopo to yot bo abXo to dovoXop. and Xivo ny 

llfo nornally moans ocnotliina* 

t. t-viod- wo will all ^9 Bootinc oaoh other 
•»ee you In Jhly and I hope that vro win 

honoatly and ohjootivoly* 

' Roapootfully Yours* 


il. liAl£b‘i'i>720443 














JVS AND TOW A SKCCUn AND 

CatPIXTE affirmative defense, 
defendants ALIiOEl 

for • writ of habeas corpus. 

i«tnt-Dotltlon should be dismissed for 
SixTU t The complalur-perix-ioii 

failure to exhaust state remedies. 

>S AND FOR A 

TOMPIJ^TE APFIRI'ATIVE DEFENSE, 

PLAINTIFF ALLEGES: 

»i.4«tl£f falls to state a olaln upon which 
SEVENTH : Plaintiff laxio w 

1 relief can be granted. 

a.- MID FOR A FOURTH SEPARATE AND 

DETOISl!. 

ncTH, Thl. court l.ct. «tt.r Juruldlctlou 

I over the subject matter of this acUon. 

1 ' as AND FOR A FIFTH SEPARATO AND 

I TOJ-i^TE AFFXRKATIVE defense: 


ninth : Class relief is not proper. 


It 1. r,.POcttutt, ru,uu.t.d toot puiutut . 

t. io .XX ’ 

.uch further ruXUf .. Ih ' . 

* LOUIS J. LEPKOUTTE 

Attorney General of the 
State of New Yorlc 
Attorney for Defendants 
By 


S^dy ISIstant Attorney General 
Office t P.O. Addreos 
TWO world Trade Center 

Ne:/ Vort, ^ 

-._i 408-3447 
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BOWEY R. IlAYKES, 


Plaintiff* * 


against- 


PAUL J. JiioSrPAW^TDOA^ 

Stato Board of Faro*®' i 

PAIIEE of 7/29/74, 

Dafandants, * 


WSifER 

74 Civ. 4150 

W.X. 


- ' / 1..t. by th.lr .tton..y. 

Defendants, oy « , . .ii«aei 

. the State of New York, respectfully a 
Attorney General of the Stare 

ii^yyatLlon of the coippl®*’*'^' 

2^. oo.y ..cn 

hn “2’ ’S** ' 

1« -«.,r.yb. . 

.14-, -IT, -X*-. -XO'- ” ' 

and •SJ". 

.yccb, b»X.. —.na .na.r..aaa 

L.y„.b,x;:r:»..cb»a..yy.xx.y.bx.x.,«.yb..b x, 

I .^Ko •29'’. •27* and "30", 

•a.' ”■■ ""“r.:" -— 

- e^ tho Court to ix:» •** 

I rccpoctfully refers tno 
realleged therein. 

defendants ALIECE: 

yO„™. bxx..y. th.t thl. curt ao.. not h.« larlaalctlo. 

,y .4. .;::r»a,y x, .c * x,4x.x, 

. K i2 CSC S 1083 and that none of plaintit 

rmU. .a.y 0„x«a S4.«. C..Xb.bXoa .. b..a 

violated. 


t 







TOrTnE”oOTHERN®DISTRICT“oF NEW YORK 

rODFEY R. HAYMES, individually and on 
behalf of all other inmates similarly 

situated, _ 


Plaintiffs, 


-against- 


NOTICE OF HOT TON FOR 
T^Ff.TMTNARY INJUNCTION 


PAUL J. REGAN, Chairman of New York 
State Board of Parole; Parole Board 

Panel of 7/29/74, ' 

Defendants. 


To the above-named Defendants: 

Please cake nocice Chat Che PlainCiff will bring on for 

hearing in Room of Che Uniced SCaCes Courchouse, Foley 

square. New York, New York, on Che llch day of April. 1975. ac 
2:00 o'clock, or as soon chereafeer as counsel can be heard, Che 
accached moCion for'a preliminafy''injuncCion and class relief. 

Please cake furcher noCice.ChaC opposing affidavics 
and answering memoranda musC be served upon counsel for PlainCiff 
ac lease chree days.be;fore che'recurn day of chis mocion. 

■' "Mro'-NUDSONVALIEY LEGAL SERVICES RROJECT 

.. (Monroe County Legal Assistance Corp. ) 
Attorneys for Plaintiff 

50 Market Street | 

'Poughkeepsie, New York 12601 
Jane E. Bloom, of Counsel 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


rodni;y r. iiaymes, 

behalf of all other inmates similarly 
situated, 


Plaintiffs, 


-against- 


motion for 

prelimInarTinjunction 


PAUL J. REGAN, Chariman of New York 
State Board of Parole; Parole Board 
Panel of 7/29/74, 

Defendants. 


upon Cho an,cnded complaint herein and upon the attachec 
affidavits of Rodney R. Haymes and Jane E. Bloom. PlarnCrff 
moves the court for (I) a preliminary Injunction, as prayed for 
in the said complaint and on the grounds therein set forth and 
<2) an order pursuant to Rule 23(c)(1) o'f the Federal Rules of 

Civil Procedure determining that thrs actron may prop y 
need as a class action pursuant to Rule 23(a). (h)2 because the 
class, consisting of all inmates subject to or those who have 
been subjected to parole hearings set forth in New York Correc 
tlon law.^ecfions 212, 213 and 214 Is so numerous that join er ^ 
of all members Is impracticable; there are questions 


i 
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fact co™.on to the class; t.,e claims of the tepresentatlves are 
typical of the claims of the class; the representatives will 
fairly and adequately protect the interests of the class, and 
parties opposing the class have acted on grounds generally 
applicable to the class, making appropriate final injunctive and 
declaratory relief with respect to the class as a whole. 


mid -HUDSON VALLEY LEGAL SERVICES PROJECT 
(Monroe County Legal Assistance Corp.) 
Attorneys for Plaintiff 
50 Market Street 
Poughkeepsie, New York 12601 
Jane E. Bloom, of Counsel 
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UmTED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


RODNEY R. lb\YMES, individually ^nd on 
behalf of all other inmates similarly 

situated, 


Plaintiffs, 


-against- 


AFFIDAVIT 


PATU J REGAN, Chairman of New York 
StaL Board of Parole; Parole Board 

Panel of 7/29/74, ^ 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF DUTCHESS ) ss.: 


JANE E. BLOOM, being duly sworn, deposes and says; 


1. I am Staff Attorney at the Poughkeepsie office of the 


Mid Hudson valley Legal Services Project, Monroe County Legal | 
Assistance Corporation, attorneys for the Plaintiff, with offic 

at 50 Market Street, Poughkeepsie,' New York. 

2. 1 submit this affidavit,in support of Plaintiff's 


I motion for class relief. , 


3.’ With respect'tTplaintiff's request to maintain this 
action as a class action,'there are four prerequisites for class 
relief pursuant to Rule 23(a), which are: 
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"(1) Che class is so numerous that joinder 1 

of all members is impracticable, (2) there 

are questions of law or fact common to the 

class, (3) the claims or defenses of the 

repreUntative parties are typical of the 

claims or defenses of the class, and (4) 

the representative parties will fairly and 

adequately protect the interests of the j 

class.” I 

All of these prerequisites are met in this action. 1 

rule 23 (a) (1) - IMPRACTICABILITY OF JOINDER 

4. In the past twelve months, there have been approxi- j 

mately over 5,000 inmates who have been involved in parole 

hearings before the New York Parole Board pursuant to New York 

f . I 

Correction Law, Sections 212, 213 and 214. 

5. Due to the nature of the relief sought, it will benefit) 

not only the plaintiff and other persons who have or are now sub-| 
ject to the parole hearings, but also all those who may face 
such procedures in the future. 

^ » ,1 

RU LE 23 (a) (2) - COMMON ISSUES 1 

6. The common question applicable to all the members of 

the class is whether defendants have conducted parole hearings 

in a manner consistent wU^ t^ Correction Law, Sections 

212 213 and 214 and the Due Pr^ocess Clause of the Fourteenth 

Amendment of the United States Constitutirn. 
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pm. F. 23 (a) (3) - TY l^LLAi^ 

7. While the facts on the merits of any particular parole 
hearing before the New York parole board are unique, there is a 
common claim t'ypical of the entire class that the procedure 
utilised by the New York Parole Board violate the New York Cor¬ 
rection Law Sections 212. 213 and 214 and the Due Process Clause 
of the Fourteenth Amendment to the United States Constitution. 

8. There is no conflict between the relief sought by the 
plaintiff and the interests of the rest of the members of the 
class. Plaintiff seeks to secure Che rights to procedural due 
process in parole hearings for inmates who appear before the 
New York Parole Board. The members of the class cannot be hurt 

by having these rights established. 

fa l (4) - ADE gijACY.OiLPg£gSES^^nS« 

9. Plaintiff Haymes clearly has a stake in this p 

ceeding which makes his representation adequate. 

' 10. The plaintiffs are represented by attorneys employed 

by Legal Services programs funded by the Of tree of Economic 

opportunity. 

.23 

11. If an action meets Che prerequisites of Rule 23 (a). 

Lt may be maintained as a class action if it further meets the 
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requirements of one or more of the provisions of Rule 23 (b). 

This action meets the requirements of 23 (b) (2). which provides 

for maintenance of a class action where 

■"the party opposing the class 
has acted or refused to act 
on grounds generally applicable 
to the class, thereby making 
I appropriate final injunctive 

relief or corresponding declara-- 
tory relief with respect to the 
class as a whole. . 7. - • 

12. The parties opposing the class, the defendants, have 

failed to conduct parole hearings in 'a manner consistent with 

New York Correctira Law Sections 212, and 214 and the Due 

Process Clause of the Fourteenth Amendment to the United States 

- * \ * 

Constitution. " / 

13. By failing to provide an adequate procedural due process 

to inmates at parole release hearings, the defendants have acted 
and are acting in the same way as*" to' all inmates subject to parole 
release hearings. As a result, declaratory and injunctive relief, 
as requested by the plaintiffs, is. appropriate. 

VJHEREFORE, your deponent.* prayS. that this Court enter the 

following: •'..1 V 

An order determining Chat- L^is action be maintained as_ 

a class action under Rule 23 (b) requested in the complaint 



'pTihn Pc/-*- 


JANE E. BLOOM 
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RODNEY R. NAY>i;S, individually 
behalf of all other inmates srmilar y 
situated, 


Plaintiffs, 


-against- 


AFFIDAV 

ri F motion for 
preliminary inTunctic n 


“srpt'rs 

Panel of 7/29/74, 

Defendants. 


State of New York ) 

County of Dutchess ) ss.; 

■ RODNEY R. a\YMES, being duly sworn deposes an says 

1 1. I am the Plaintiff in this action and submit this I 

p,rfon for a preliminary injunction, 
affidavit in support of a matron 

• 2. I am currently incarcerated at Attica Correctronal 

Fa«.,ility, Attica, New York. 

3. on July 29. 1974. I appeared before the defendant 

parole Board Panel, of 7/29/74. 

occurred between me and the 

4. The following exchange occurr 

.embers of the defendant Parole Board Panel of 7/29/74: 


G2. 
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COMMISSIONER TO IMMEDIATE LEFT: Rodney Haymes? ■ 
plaintiff: Tea. appeared before the Parole 

c Xeff-. r.O>iM IS STONER. : ® Ctln/of a itiiniiauia and chat is 

Board in June, 1972, for Ch maximum of eighteen 

what brings you here today. You also nave 

years. 

I PT AINTIFF : Yes. rhtnk that you would be leaving 

I MF, commissioner : Did you ever thin y 

i” parole today? «T,♦-o 7 -^A^ned the thought. 

L AINTIFF : No, I never J Id like to be parolei 

^^COMPSIONER^ DO you hhrnk Chat you 
ometime belTore your C.R. date f 

LMNTIFF: I sure would. considering 

"^rauch time Is ylu improve your re- 

:ld^‘’^Srrt:n"hot^s Ip I am being 

^llroll: Ilf thr^hfhlsirffr Ilf flim is my diseipUnar^ 

■ecord? remember what he actually responded 

;AME rOMMISSIONER ; (I don t remember w 

;o this.) . ov lust all of them in general? 

INTIFF ; Any a lot of them are quite minor... 

5A>1E COMMISSIONER: I don't recall if anything else was 

but I don t lecaxi. 

stated.) rnurse that there was no judicial-like 

PLAINTIFF: You realize of .Ration of these reports and 

burden of proof report and the determination was con- 

rhat in almost every case the repor 

ducted in an arbitrary-and capricious manner. 

qA>^.O MMlSSIO^TER ; (^on t recall. ; basics of 

PLAINTIFF; I don t see how either granting 

these reports. The reasonable doubt exists that the 

or denying parole is whether danger to society in denying, 

inmate will return to crime or be a dange 

or that a reasonable ^oubt exists that he ^od 

MIDDLF,_C 0 MISSJ 0 NER; ^‘^^oodTndication of that. 

^I^^ations in here would be a gooa in 

I nl INTIFF ; ,I don't know couldn't even 

matters would be a crime * .y^fg fg an abnormal society. 

have taken place in a agreed. 1 don't recall though 

5. on July 29, 1974, the defendant Parole Panel did 

pot have before it reports from wardens of each prison in which I 
1 ’ • 

v/as confined. » 

• . G3 . 
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- 6. on July 29. 1974. Che defendant Tarole Panel did 

,ot personally examine me and check-up reports enumer 

fork Correction Law Section 214(4). 

r A letter to defendant Regan 

7 . on May 2. 1974. 1 sent a letter 

a• ^nllnarv record and my plans upon release from 
concerning my disciplruary recor 

Lson. upon Information and hellef. defendant Regan never p..e 
lented the letter referred to In paragraph 16 to the defendant 

Parole Board Panel of 7/29/74. 

■■ 8. I vas sent a written parole denial sUp stat 

7 ..„,7d to 7/75 Board with Improved record". This notice 

Ifalled CO adequately Inform me of the reasons for the denial o 

parole. c 

0 I am suffering Irreparable In^urv by virtue of my 

urrent incarceration. 

10. Enter preliminary and permanent injunctions pursu 

L Rule 65 of the Federal Rules of c\-..ll Procedure. 

(1) ordering that the defendants recall the plain- 

• -Inrlv Sltuat.-* before the New York Parole 
tiff and all those simrlarly sit. 

. , *-• n of Vr compliance with New York 

Board for reconsideration of p<, _ ^ 

^ C f n 212 214 '’'^'^^^ the Due Process Clause o ' t e 

orrection Law Section 212, Zif, 

nurteenth Amendment to the United States Constitution. 

( 2 ) ordering chac .the defendants, their successor 

a Pmolovees and all other persons acting in 
lin office, agents and employ , ^ 












u^f-h New York Correctio \ 
concert and participation with then,, comply with 

.aw 212, 213, 214, by 

(a) considering reports iron, wardens, 
Lperintendents oi,prison industries, physical, cental and psychi- 
reports of inmates, I 

hu orison wardens and others enumerated 
jith inmates reports made by pris 

Ln Hew york Correction law Section 214. . 

(3) ordering that the defendants comply with 

p ess Clause of the Fourteenth Amendment to the United States 
Due Process Clause vi. 


Constitution by 


(a) giving inmates an o 


pportunity to present 


ividence at parole hearings; 

(b) giving inmates 

i fnv t-heir denial of parole, 

the reasons tor tneir ut=n^ 



adequate written notice of 


Ihl YT-^ __ 

}"r6DNEV R. 1^Y^^ES 


>worn to and Subscribed 
before me flfiicAO 
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lElITED STATES DISTRICT COURT 
‘SOUTHERN DISTRICT OF NEW YORK 





NOTICE OF MOTION 

74 Civ. 4150 
H.K. 


:^atedi New York, New York 
June 6, 1975 


Yours, etc., 

LOUIS J. LEnCOWITZ 
Attorney General of the 
State of New York 
Attoruoy for Defendants 
By 


liAVlD L. li I rcTI ^ ’ 

Deputy Asnintant Attorney General 
Two V/orld Trade Center 
New York, Now York 10047 
Tal. (212) 408-3447 


>t JANE E. BLOOM, ESQ. 

Jlld-’.ludcon Valley Legal 
Services Project 
(Honroa County Legal Assistance 
Corp.) 

50 Market Street 
Poughkeopsie, New York 12601 


.8 Z R S I 

PLEASE TAKE NOTICE that upon the Mamoranduia dated 

I y 

Way 6, 1975, tha order dated May 27, 1975 and filed May 28, 1975 
land the annexed affidavit of DAVID L. BIRCU, sworn to the 6th day 
of Juno, 1975 and all prior proceedings herein, the undersigned 

will movo this Court before Judge Knapp at Room 506,'’United States 

1 

Courthouse, Foley Square, City of New York, on the 20th day of 
Luno, 1975 at 2i00 in the aftomoon or as soon thereafter as 
oouiinel can be heard for an order pursuant to Rules 59 and 60 of 
^the Federal Rules of Civil Procedure modifying the order heroin, 

I land, in the alternative, for an order pursuant to Rule 62(c) of the 

jpederal Rules of Civil Procedure and Rule 8(a) of tlte Federal Rule; 

ll 

of Appellate Procedure for a stay of the order dated May 27, 1975, 
:i 5 cnding an appeal from that order and the nenorandun of May 6, 197! 


I 
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XJIJITiZD STATES DISTRICT COURT 
SOUTliERlI DISTRICT OF NEW YORK 


RODIJEY R. UAYTiES, 


Plaintiffr 


I -against- ^ * 

LaUL J. REGAN, Conmissioner, IJEW YORK: 
'STATE PAROLE BOAIU), PAROLE BOARD OF 
7/29/74, ‘ 

1 Defendants. * 


AFFIDAiGlT 
74 Civ. 4150 


STATE OF NEW YORK ) 


I t SS.t 

COUilTY OP NEW YORK ) 

DAVID L. BIRCn, being duly sworn, deposes and says: 

1. I am a.Deputy Assistant Attorney General of tho 
State of New York, attorney for defendants herein. I submit this 
affidavit in support of defendants' motion to modify the order of 
Lay 27, 1975 and filed May 28, 1975 granting plaintiff’s motion 
Ifor a preliminary injunction and ordering defendants (1) to 
• Ijfumish plaintiff a statement of the ground of its decision of 
ljuly 29, 1974, denying plaintiff release from imprisonment on 
Iparolo and tho essential facts upon which the defendants' decisior 
l/as based and (2) to disclose in writing tho roleasa criteria 
[observed by them on'juny 29, 1974, and the factors considered by 
[them in determining’ whether these criteria were met with^ respect 

ito plaintiff. 


i 
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ij 2. In the altomativo, defendants request a stay of 

the Court's order and decision pending appeal so the Issue does 

|; not become moot • 

I 3, It Is defendants' position tJiat the case law on 

' which tlio Court's decision is based does not support the Second 
paragraph of the order. This argument Is more fully developed 

1 ; 

1 in the accompanying memorandum of law, 

WHEREFOBE# defendants respectfully request that the 
Court modify its order of May 27, 1975, or, in the alternative, 
grant a stay pending appeal of that order, 

• • bXVIb L. 

- • 

Sworn to before me this 

1 6th day of July, 1975 

J 

ASsiStunt Attorney General 
I of the State of Hew York 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RODNEY R. HAYMES, 


Plaintiff, 


-against- - 

PAUL J. REGAN, Commissioner, New 
York State Parole Board, Parole 
Board of 7/29/74, 

Defendants. 


I 

AFFIDAVIT IN. OPPOSITION 
• 74 CIV 4150 W.K. 


STATE OF NEW YORK ) 
i COUNTY OF DUTCHESS ) ss.: 

JANE E. BLOOM, being duly sworn, deposes and says: 

1. I am Staff Attorney at Mid-Hudson Valley Legal 
Services Project, attorney for plaintiff Haymes. I submit this af¬ 
fidavit in opposition to defendants' motion to modify and to stay 

I the order of May 27, 1975. 

2. The case law on 4hlch this court's decision is 

based supports this court's order of May 27, 1975. 

3. The order of May 27, 1975 should not be stayed for 


the following reasons: 


(a) The defendants have demonstrated no likelihood 


I 

lof success on the merits. 
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(b) ihc defendants have not demonstrated they will 

suffer irreparable injury unless the stay is granted. 

(c) Plaintiff Haymes will suffer irreparable injury 

1£ Che reason. £.r his parole d.nlal and the criteria used to establish 

these reasons is not diseiosed. 

(d) The public interest, particularly the Interest 

of lnn,ates vho are denied parole vlthout a statement of reasons and 
criteria, will he harmed. 

V7HEREF0RE, plaintiff requests that the Court deny 
defendants- motion Co modify and stay Its order of May 27, 1975. 


^ — - 

JAKE E. 


BLOOM 


Svjorn to before me 

1975 

!) 


70 











STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


SS.: 


.1 


, being duly sworn, deposes and says 
that he is in the office of the Attorney General 

of the State of New York, attorney for 

herein. On the \(j> day of Qp|ei4(J < he served 

the annexed upon the following named person • 

A . r 7) • -r 

St 


Attorney in the within entitled idi ^ by depositing 

a true and correct copy thereof, properly enclosed in a ^ 

post-paid wrapper, in a post office box regularly maintained by 
the Government of the United States at Two World Trade Center, 
New York, New York 10047, directed to said Attorney at the 
address within the State designated by for that purpose. 

























































